Flowchart to aid determination of " derivative" and " Financial Instrument" status under
MiFID II, level 1 text and Delegated Act
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Is the underlying a
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any other financial
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C5 derivative

*"Physically settled" means one of:
i. physical delivery of the relevant commodities themselves;
ii. delivery of a document giving rights of an ownership nature to the
relevant commodities (such as a bill of lading or a warehouse warrant);
iii.other methods of bringing about the transfer of rights of an ownership
nature in relation to the relevant quantity of goods without physically
delivering them including notification, scheduling or nomination to the
operator of an energy supply network, that entitles the recipient to the
relevant quantity of the goods.
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is the trade for an actual EUA
or equivalent such as a CER?

Yes

C11 financial
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**Spot = delivery within 2 days or the standard for that market and
commodity

Is the trade executed on an
EU exchange*** or
MTF****?

Yes
C6 derivative

***An EU "Regulated Market"
**** A venue in the EU classified as a "Multilateral Trading Facility" - Many
energy venues are "non-MTF"
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Is the trade for "commercial
purposes"*******?

Yes

Not a derivative

*******Commercial purposes = with a network operator for
balancing purposes

Not a derivative

********Third country venue = a venue which would be classified
as an exchange (regulated market),MTF or OTF if it were in the
EU

No

Is the trade executed on a
third country venue********,
or equivalent********* to a
contract on any venue?

No

*********Equivalent to a contract on an EU exchange, MTF or
OTF or non EU equivalent, with regards to the price, the lot, the
delivery date and other contractual terms;
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Is the trade "standardised"
**********?
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Not a derivative

C4 derivative

No

Yes
Is the trade always
financially settled?
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*****An Organised Trading Facility as defined in MiFID II. Many broker
platforms that are current not MTF will be OTF.
******"Must be" physically settled means:
(a)it contains provisions which ensure that parties to the contract have
proportionate arrangements in place to be able to make or take delivery of the
underlying commodity; a balancing agreement with the Transmission System
Operator in the area of electricity and gas shall be considered a proportionate
arrangement where the parties to the agreement have to ensure physical
delivery of electricity or gas.
(b) it establishes unconditional, unrestricted and enforceable obligations of the
parties to the contract to deliver and take delivery of the underlying
commodity;
(c) it does not allow either party to replace physical delivery with cash
settlement;
(d) the obligations under the contract cannot be offset against obligations from
other contracts between the parties concerned, without prejudice to the rights
of the parties to the contract, to net their cash payment obligations.
For the purposes of point (d), operational netting in power and gas markets
shall not be considered as offsetting of obligations under a contract against
obligations from other contracts.
Operational netting shall be understood as any nomination of quantities of
power and gas to be fed into a gridwork upon being so required by the rules
or requests of a Transmission System Operator as defined in Article 2(4) of
Directive 2009/72/EC of the European Parliament and of the Council16 for an
entity performing an equivalent function to a Transmission System Operator
at the national level. Any nomination of quantities based on operational
netting shall not be at the discretion of the parties to the contract.

**********Standardised so that the price, the lot, the delivery date
and other terms are determined principally by reference to
regularly published prices, standard lots or standard delivery
dates.
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*********Derivative in this context means one of:
(a)"equivalent" as defined in either ******** or *********
(b)it is settled in cash or may be settled in cash at the option of one or more of
the parties, otherwise than by reason of a default or other termination event;
(c) it is traded on a regulated market, an MTF, an OTF, or a third country
trading venue that performs a similar function to a regulated market, MTF or
an OTF;
***********Could also relate to:
telecommunications bandwidth;
(b) commodity storage capacity;
(c) transmission or transportation capacity relating to commodities, whether
cable, pipeline or other means with the exception of transmission rights
related to electricity transmission cross zonal capacities when they are, on the
primary market, entered into with or by a transmission system operator or any
persons acting as service providers on their behalf and in order to allocate the
transmission capacity;
(d) an allowance, credit, permit, right or similar asset which is directly linked to
the supply, distribution or consumption of energy derived from renewable
resources, except if the contract is already with the scope of Section C(4) of
Annex I to Directive 2014/65/EU;
(e) a geological, environmental or other physical variable, except if the
contract is relating to any units recognised for compliance with the
requirements of Directive 2003/87/EC of the European Parliament and of the
Council 18;
(f) any other asset or right of a fungible nature, other than a right to receive a
service, that is capable of being transferred;
(g) an index or measure related to the price or value of, or volume of
transactions in any asset, right, service or obligation;
(h) an index or measure based on actuarial statistics.

